STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, )
)
Petitioner, )
)
VS. ) Case Nos. 04-4333
) 05- 0695
MATT BEEBE, )
)
Respondent . )
)

RECOMVENDED ORDER

Pursuant to notice, these consolidated proceedi ngs cane on
for formal hearing before Lawrence P. Stevenson, a
dul y- desi gnated Adni ni strative Law Judge of the Division of
Adm ni strative Hearings, on April 1, 2005, in Naples, Florida.
The appearances were as foll ows:

APPEARANCES

For Petitioner: Susan Mastin Scott, Esquire
Departnent of Health
2295 Victoria Avenue, Room 206
Fort Myers, Florida 33901

For Respondent: M chael F. Kayusa, Esquire
Post O fice Box 6096
Fort Myers, Florida 33911

STATEMENT OF THE | SSUES

At issue in DOAH Case No. 04-4333 is whether Respondent
commtted the two violations of Florida Adm nistrative Code Rule

64E-6.022 alleged in the citation issued on Septenber 29, 2004,



and, if so, whether the inposition of a $1,000.00 fine was
properly inposed.

At issue in DOAH Case No. 05-0695 is whet her Respondent
commtted the three violations alleged in the Anended
Adm ni strative Conplaint issued on February 21, 2005, and, if
so, whether his septic tank contractor registration should be
revoked or sone | esser penalty inposed.

PRELI M NARY STATEMENT

On Septenber 29, 2004, the Departnent of Health
("Departnment”) issued a citation of violation against
Respondent, Matt Beebe, a registered septic tank contractor,
al l eging that he violated Florida Adm nistrative Code Rul e
64E- 6. 022(1)(n), the failure to properly treat or dispose of
septage, and Florida Adm nistrative Code Rul e 64E 6.022(1)(q),
the creation or maintenance of a sanitary nui sance. The
citation directed M. Beebe to pay a fine of $500.00 for each of
the two violations. The citation provided that M. Beebe coul d
request a reduction or waiver of the fine by denonstrating good
faith in correcting the violations. M. Beebe apparently
requested such a reduction or waiver, which was denied on
Oct ober 20, 2004. On Novenber 19, 2004, M. Beebe filed a
petition for a formal adm nistrative hearing. On Decenber 3,
2004, the Departnment forwarded the Petition to the Division of

Adm ni strative Hearings ("DOAH') for the assignnment of an



Admi ni strative Law Judge and the conduct of a formal hearing.
The case was assigned DOAH Case No. 04-4333 and schedul ed for
heari ng on February 2, 2005.

On January 20, 2005, the Departnent filed a notion for
conti nuance. The notion noted that the Departnent was
i nvestigating additional violations against M. Beebe and
requested a continuance to permt any subsequent adm nistrative
conpl ai nt agai nst M. Beebe to be consolidated with DOAH Case
No. 04-4333. By Order dated January 21, 2005, the Departnent's
notion for continuance was grant ed.

On January 27, 2005, the Departnent served an
Adm ni strative Conplaint on M. Beebe. On February 23, 2005,
t he Departnment forwarded to DOAH an Anmended Adm nistrative
Conpl aint alleging that M. Beebe installed a holding tank at a
resi dence without a permt in violation of Florida
Adm ni strative Code Rule 64E-6.0101, that M. Beebe inproperly
di sposed of septage punped fromthis holding tank in violation
of Florida Adm nistrative Code Rul e 64E-6.010, and that
M . Beebe failed to nmaintain adequate septage and haul i ng | ogs
in violation of Florida Adm nistrative Code Rul e
64E-6.010(7)(e). This matter was assigned DOAH Case No. 05-0695
and, pursuant to the parties' joint notion, was consolidated for

hearing with DOAH Case No. 04-4333. The consolidated cases were



schedul ed for hearing on April 1, 2005, and the hearing was
hel d, as schedul ed.

At the outset of the hearing, argunent was heard on the
Departnent's Mdtion in Limne, which sought to prevent M. Beebe
fromarguing the nerits of a 2001 citation of violation for
whi ch a Final Order had been entered. The undersigned granted
the notion insofar as it sought to avoid re-litigating
M . Beebe's prior violation. However, the undersigned al so made
it clear that M. Beebe would be allowed to introduce evidence
regarding the history of his relations with the Departnent,
including the prior violation, in order to support his
contention that he was being singled out for discipline by the
Depart ment .

At the hearing, the Departnent presented the testinony of:
Dr. Philip Amuso, director of the Departnent's Tanpa | aboratory
and assistant director for the Departnent's |aboratories
statewi de; Dale Waller, plant manager for a Collier County
wast ewat er reclamation facility; and Kenneth Rech, director of
the Departnent's environnental health and engi neering division
for Collier County. The Departnent's Exhibits 1 through 22 were
adm tted into evidence. Respondent testified on his own behal f
and presented the testinony of Edward Ehl en, owner of the
property on which M. Beebe installed the disputed hol ding tank.

Respondent offered no exhibits.



No transcript of the hearing was ordered. At the hearing,
the parties agreed to submt proposed reconmended orders within
15 days of the hearing. The Departnent tinely filed its
Proposed Recommended Order on April 18, 2005, the first business
day follow ng the 15th day, which fell on a Saturday. W thout
obj ection, Respondent filed his Proposed Recommended Order on
April 21, 2005. Both Proposed Recommended Orders were
considered in the rendition of this Recommended O der.

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with
enforcing the statutory provisions pertaining to the practice of
septic tank contracting in Florida pursuant to Chapter 489,

Part 111, and Section 381.0065, Florida Statutes (2004).

2. At all times relevant to this proceedi ng, Respondent
Matt Beebe, was a regi stered septic tank contractor, having been
i ssued registration nunber SR0971283, and was the qualifying
contractor for his business, Southern Sanitation, Inc.

("Sout hern Sanitation"), having been issued registration nunber
SA0970864. On June 7, 2001, M. Beebe was cited for installing
a septic systemwi thout a permt, in violation of Florida

Admi ni strative Code Rule 64E-6.022, and paid a fine of $500.00

wi t hout contest.

3. At all tinmes relevant to this proceeding, M. Beebe

al so operated a septage di sposal service business under the



Sout hern Sanitation name, having been issued operating perm:t
nunber 11- QN-0054.

A. I nproper Septage Disposal and Sanitary Nui sance

4. On Septenber 29, 2004, Kenneth Rech, the Departnent's
envi ronnental health and engi neering director for Collier
County, received a tel ephone conplaint that a Southern
Sani tation septage hauling truck had been seen enptying its
contents onto a vacant |ot at 295 Brandy Lane in Napl es.

M. Rech and his assistant, Janes MIler, drove out to the
| ocation to investigate the conplaint.

5. \When he arrived at the location, M. Rech first spoke
to the conplainant, who |ived across the street fromthe vacant
lot. The conplainant estimted that the Southern Sanitation
truck left the | ot about 20 m nutes before M. Rech arrived.

6. M. Rech and M. MIler investigated the site.

M. Rech described the area containing the dunped contents of
the truck as a lowlying wetland. The property was about ten
acres in size. The owner kept horses on the lot. M. Rech
testified that there was a strong snell of septage, though the
dunped contents were light gray in color. Raw septage is
generally black. Based on the snell, M. Rech concl uded that
the dunped contents included septage m xed with sone ot her

mat eri al



7. M. Rech tel ephoned Erin Kurbec to neet himat the dunp
site. M. Kurbec is a Departnent enpl oyee responsible for
oversi ght of septage hauling and di sposal busi nesses.

Ms. Kurbec in turn phoned M. Beebe and asked himto conme to the
Site.

8. M. Rech testified that M. Beebe was "very agitated"
when he arrived at the dunp site, calling Ms. Kurbec a "liar,"
and protesting that the Departnent did not have the right to ask
for his conpany's hauling | ogs. Because of M. Beebe's
aggr essi ve behavior, M. Rech phoned to request a Sheriff's
deputy to cone to the site.

9. M. Beebe conceded that he was sonmewhat agitated
because Ms. Kubec asked himto come to the site, but would not
tell himwhy she wanted to see his truck. She would only say
that it was a "spot check," which M. Beebe did not believe. By
the tine the Sheriff's deputy arrived, the situation had cal ned
down.

10. M. Beebe told M. Rech that he had dunped
approximately 3,000 gallons of "drillers' nmud" on the site.
Drillers' nmud, or bentonite clay, is a colloidal clay sold under
various trade nanmes that forns a slick slurry, or gel, when
wat er i s added. The appearance of the material dunped at the

site was consistent with that of drillers' nud.



11. M. Beebe testified that the owner of the vacant | ot
asked himto dunp the drillers' nud to fill in a lowlying, hard
to reach area of the property. The liquid-Iike consistency of
the drillers' nmud nmade it ideal for filling this difficult
portion of the property. M. Beebe's testinony as to having
perm ssion to dunp materials on the property is credited.

12. M. Rech took two sanples of the dunped material from
a pool ed area about six inches deep. He used sterile sanple
equi pnent and contai ners. Because M. Beebe had alerted himto
the possibility that there could be horse manure under the
dunped material, M. Rech was careful to scoop the contents from
the top of the dunped naterial.

13. M. Rech provided one of the sanples to M. Beebe to
allow M. Beebe to have a | aboratory of his choice analyze the
material. M. Rech sent the other sanple to the Departnent's
Tanpa | aboratory, which found the sanple to contain a feca
coliformcount of 4,800 colonies per gram The |aboratory's
report was stanped with the disclosure stating, "Sanple does not
nmeet the follow ng NELAC requirenents: 1) exceeds 6 hr. hold
time; 2) this matrix is not certified under NELAC "

14. NELAC is the National Environnmental Laboratory
Accreditati on Conference, a voluntary association of state and
federal agencies, the purpose of which is to establish and

pronote nmutual |y acceptabl e perfornmance standards for the



operation of environmental |aboratories. NELAC certifies
environnmental | aboratories such as the Departnent’'s Tanpa
facility, which was not certified for solid matrices such as the
sanpl e provi ded by M. Rech.

15. Dr. Philip Anuso is the director of the Departnent's
Tanpa | aboratory. Dr. Anuso testified as to the testing
procedures and the disclosure statenent included on the
| aboratory report. He concluded that neither of the disclosures
affected the validity of the fecal coliformcount found in the
sanpl e.

16. Dr. Anuso testified that the applicable testing
standard calls for a sanple to be anal yzed for fecal coliform
within six hours of the sanple collection tine. The sanple in
guestion was not tested within six hours. However, Dr. Anmuso
testified that the Ionger a sanple is held, the |lower the fecal
coliformcount will be, because the fecal coliformcolonies tend
to die off over tinme. Thus, Dr. Anuso testified that the fecal
coliformcount in the sanple was |ikely understated, due to the
failure to analyze the sanple within six hours.

17. Dr. Anuso testified that his |aboratory chose to
classify the sanple as solid. The Tampa | aboratory was required
to note on its report that it is not NELAC-certified for solid
matrices. However, Dr. Amuso testified that the classification

of the sanple had no inpact on the analysis perfornmed or the



validity of the result. He explained that the | aboratory could
have classified the sanple as a non-potable liquid, a matrix for
whi ch the Tanpa | aboratory is NELAC-certified, and the sane

anal ysi s woul d have been perfornmed and woul d have yi el ded the
sanme result.

18. M. Beebe forwarded his sanple of the dunped materia
to Sanders Laboratories, Inc. ("Sanders"), a private
environnmental testing service. The Sanders | aboratory
classified the sanple as a non-potable liquid and perforned its
analysis within six hours of the sanple's collection. The
Sanders | aboratory report dated Septenber 30, 2004, found the
fecal coliformcount to be 1,600,000 col onies per 100
mlliliters. Placed in conparable terns to the Tanpa
| aboratory's report, this sanple showed a fecal coliform count
of 16,000 col onies per gram or about three tines higher than
the Tanpa | aboratory's sanple. Dr. Anuso attributed this higher
reading to the fact that Sanders ran its test within six hours
of collection.

19. Dr. Anuso testified that the fecal coliformcount of
4,800 colonies per gramfound in the Tanpa | aboratory's sanple
constituted "pretty significant™ contam nation. M. Rech
testified that a count of 4,800 col onies per gramis about
one-half of the count found in raw, untreated septage froma

septic tank, and that such a count is "bad" in ternms of public
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health significance. M. Rech testified that the fecal coliform
count in the Sanders sanple was "in the range" for raw untreated
sept age.

20. M. Rech stated that the | aboratory analyses led to
t he conclusion that there was a substantial anount of untreated
septage mxed with the drillers' nud in the dunped materi al s.
He concl uded there was nore septage than coul d reasonably be
attributed to residue froma previous dunp of septage in
M. Beebe's truck. He added that it would be inpossible to
clean the tank of a septage disposal truck sufficiently to
prevent fecal contam nation of a subsequent non-septage | oad.
M. Beebe conceded that M. Rech told himthat he should not use
a septage hauling truck for any other kind of |oad, especially
where that | oad woul d be dunped on the ground.

21. Before leaving the dunp site on Septenber 29, 2004,
M. Rech and Ms. Kurbec handed M. Beebe the citation for
failure to properly treat or dispose of septage and the creation
or nmami ntenance of a sanitary nuisance. The citation directed
M. Beebe to pay a fine of $500.00 for each of the two
vi ol ati ons.

22. M. Rech testified that he and Ms. Kurbec were able to
conclude fromtheir on-site observations that M. Beebe had

i mproperly di sposed of septage and had created a sanitary
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nui sance. M. Rech stated that the subsequent | aboratory
anal ysis served to confirmthose concl usions.

23. M. Rech testified that untreated septage consists of
human waste containing high | evels of fecal coliformand
viruses, bacteria, and parasites that cause a w de range of
gastroi ntestinal and neurol ogical conditions in humans.

M. Rech stated that untreated septage dunped anywhere ot her
than at a properly regul ated di sposal site constitutes a public
health nui sance. He noted that the materials were dunped by
M. Beebe within roughly 100 feet of residential drinking water
wel | s.

24. M. Beebe adnmitted that he dunped the contents of his
di sposal truck on the vacant |ot, though he denied that it
cont ai ned septage. He theorized that the high fecal coliform
counts in the | aboratory anal yses were caused by ani mal nmanure
beneath the drillers' nud that he dunped on the property.

Dr. Anmuso conceded that no testing had been perforned to
establish the anmbient | evel of coliformon the property, and
further conceded that the | aboratory tests do not distinguish
human from ani mal feces in neasuring the coliformcount.

25. However, as noted above, M. Rech knew that there were
aninmals on the property and carefully took his sanple fromthe
top of the dunped material. M. Rech testified that the strong

snel |l of septage, and the high coliformcount found by the
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subsequent | aboratory anal yses |left no doubt that untreated
human waste had been dunped on the property by M. Beebe.

26. The Departnent established, by clear and convi nci ng
evi dence, that M. Beebe dunped a mixture of drillers' nud and
untreated septage on the ot at 295 Brandy Lane in Napl es.

B. Holding Tank

27. On or before January 6, 2005, M. Beebe placed a
900-gal | on donestic wastewater holding tank into a pre-dug hol e
at the newy built residence of Edward Ehl en at 616 Crescent
Street on Marco Island. M. Beebe did not dig the hole, nor did
he connect the holding tank to M. Ehlen's house.

28. M. Ehlen testified that he contracted with the City
of Marco Island in July 2004 to connect his new residence, an
$800, 000 house, to the city sewer system The connection was to
be conpleted no | ater than Novenber 2004, when M. Ehlen and his
fam |y expected to take occupancy of the house. The city did
not conpl ete the connection and, therefore, allowed M. Ehlen to
install a holding tank to be used until the sewer connection was
conpleted. After the holding tank was installed, the city
i nspected the tank and gave M. Ehlen a tenporary certificate of
occupancy.

29. On January 6, 2005, after M. Ehlen and his famly had
nmoved into their house, the Departnent discovered that the Ehlen

home was using a holding tank to collect its wastewater. On
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January 7, 2005, the Departnent issued to M. Ehlen an "COficial
Notice to Correct and Abate a Sanitary Nuisance,” finding that
M. Ehlen was in violation of "Florida Statutes Chapters 381 and
386" because "pl unbing di scharge fromyour honme is connected to
a sewage hol ding tank which has not been permtted or inspected
by this departnent.” The Notice also provided, in rel evant

part:

You are hereby directed to correct this
condition by conplying with all the
conditions |isted bel ow.

. Apply for a "tenporary" Hol di ng Tank
permt by close of business on Monday,
January 10, 2005. [This permt wll be
valid for a maxi mum of 120 days, Permt
fee is $185. 00]

. Apply for an abandonnment permt for the
tenporary hol ding tank by cl ose of
busi ness Mnday, January 10, 2005. [This
permt will be valid for a maxi mum of 120
days. Conplete tank renoval wll be
required within 10 days of hook up to
public sewer. Permt fee is $40.00]

. Have a |icensed septic contractor
excavate the hol ding tank for inspection
of all connections and seals by this
departnent by Wednesday, January 12,
2005.

. Sign and maintain a punp-out agreenent
with a licensed septage hauler until the
tenporary holding tank is properly
abandoned and inspected by this
departnent. Provide a copy of this
agreenent to the departnment by Wednesday,
January 12, 2005. [M ninmum required
punp-out frequency to be every other
day] .

14



. Conpl ete hookup to Marco Island Utilities
sewer systemw thin 120 days of receipt
of this notice.

Failure to conply may result in

adm ni strative and/or civil enforcenent

action, including adm nistrative fines of up
to $500 per day per violation of |aw

30. On January 12, 2005, the Departnent issued a 120-day
tenporary permt to M. Ehlen for his holding tank. Also on
January 12, 2005, M. Ehlen signed a contract wi th Southern
Sanitation pursuant to which M. Beebe's conpany agreed to punp
out the holding tank three tines per week.

31. M. Beebe conceded that he did not obtain a permt
fromthe Health Departnent before he placed the holding tank in
the hole on M. Ehlen's property. M. Beebe relied on
M. Ehlen's statenment that the City of Marco |Island had approved
the installation of the holding tank.

32. Florida Adnmi nistrative Code Rule 64E 6.0101(7)
provi des that a construction permt nust be obtained before the
pl acenent or installation of any holding tank. The Depart nent
establ i shed, by clear and convi nci ng evidence, that M. Beebe
pl aced a 900-gal |l on donestic wastewater holding tank into a
pre-dug hole at the Ehlen's residence wthout obtaining a
Departnent permt. M. Beebe's good faith belief that M. Ehlen

had obtai ned approval for the placenment of the tank is noted as

a mtigating factor, but cannot operate as a defense for a
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regi stered septic tank contractor's admitted failure to confirm
the status of any permit with the Departnent prior to commencing
work on the project.

C. Collection and Hauling Log

33. M. Beebe's annual operating permt fromthe
Departnment authorizes himto punp septage from septic tanks and
hol di ng tanks and haul it to an approved treatnent site for
di sposal and treatnment. Florida Adm nistrative Code Rule
64E-6.010(7)(e) requires a septage hauler to naintain a
collection and hauling log "at the treatnent site or at the main
busi ness | ocation"” and to retain that log for a period of five
years. The rule lists the following itens for inclusion in the
| 0g:

1. Date of septage or water collection;

2. Address of collection;

3. Indicate whether the point of collection
is a residence or business and if a

busi ness, the type of business;

4. Estimated volune, in gallons, of septage
or water transported;

5. Receipts for line or other materials
used for treatnent;

6. Location of the approved treatnent
facility;

7. Date and tinme of discharge to the
treatnment facility; and

16



8. Acknow edgenent fromtreatnent facility
of receipt of septage or waste.

34. On Septenber 29, 2004, the date on which the
Departnent investigated M. Beebe's dunping of drillers' nud and
sewage on the ot at 295 Brandy Lane in Naples, the Departnent
requested that M. Beebe provide his septage collection and
hauling log. On Septenber 30, 2004, M. Beebe faxed to the
Departnent a singl e- page, typed docunent titled, "RE: Southern
Sanitation, Inc. Truck Log for Trucks 1 and 2." The docunent
stated that on Septenber 29, 2004, "Truck #1" transported 3, 000
gallons of "Well Drillers Mud" from Southern Well Drillers
Services drilling site and di sposed of it at 295 Brandy Lane.
The docunent stated that "Truck #2" did not haul materials on
Sept enber 29, 2004.

35. M. Rech testified that this docunent did not satisfy
the rule criteria for collection and hauling | ogs. He noted
that this was not a |l og kept by the drivers of the trucks, but
nmerely a statenent from M. Beebe attesting to what the trucks
had haul ed on a single day. M. Rech also pointed out that the
Department had i nspected and aut horized M. Beebe to hau
septage in tw trucks identified by their vehicle identification
nunbers, but that M. Beebe's single-page "log" provided no

information specifically identifying the trucks in question.
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36. On February 3, 2005, the Departnent sent a letter to
M . Beebe requesting that he produce, anong ot her docunentati on,
"your original collection and hauling logs for all donestic
sewage and food establishnment sludge and/or septage you
col l ected and di sposed of from January 1, 2004 through
February 2, 2005."

37. On February 11, 2005, M. Beebe responded to the
Department's request, providing copies of "Septic Receiving
Logs" maintained by the North County Water Reclamation Facility
("NCWRF"), the Collier County wastewater facility at which
M . Beebe disposed of his |oads. There were |og pages for
January through June 2004, and Cctober through Decenber 2004.
The |1 ogs included the dates of disposal, the nunber of gallons
and type of waste in the |load (septic or grease), and the
signature of the Southern Sanitation driver who dropped off the
| oad.

38. On March 8, 2005, M. Beebe submtted to the
Depart ment suppl enmental information covering January 2005. |t
i ncludes a typed "Punp Job List" for January 2005, prepared on
March 3, 2005. The list contains dates, addresses, and
approxi mate gallons collected, including eight entries for
punpi ng out M. Ehlen's holding tank. [Individual trucks were
not identified on this list. The supplenental information also

i ncl uded an NCWRF Septic Receiving Log for January 2005.
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39. M. Beebe testified that the Departnent had never
asked himfor an accounting during the eight years he has
operated his business and that the Departnent did so in this
case only after he contested the allegations in the Brandy Lane
dunpi ng case. M. Beebe appeared to believe that the Departnent
was acting punitively in requesting docunents that M. Beebe, as
the owner of a permtted septage di sposal business, was required
to keep. M. Beebe did not contest the apparent fact that he
di d not keep collection and hauling logs for his trucks in the
normal course of business. Such docunentation as he provided
was insufficiently detailed to neet the requirenents of Florida
Admi ni strative Code Rule 64E-6.010(7)(e), and in some instances
was cobbl ed together well after the fact in order to provide the
Departnment with sonme docunentati on of Southern Sanitation's
activities.

40. M. Rech testified that the Departnent requires
accurate logs of collections and disposals to allowit to
noni t or conpliance and investigate conplaints. An accurate,
detail ed, and cont enpor aneousl y-created | og woul d have al | owed
the Departnment to discover what M. Beebe's truck had col |l ected
and dunped prior to the Brandy Lane dunpi ng incident and woul d
have all owed the Departnent to reconcile the anmobunts of septage

coll ected by M. Beebe from January 2004 through February 2005
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with the anmounts of septage M. Beebe properly di sposed of
during the sane period.

41. The Departnent established, by clear and convincing
evi dence, that M. Beebe did not maintain a septage collection
and hauling log as required by Florida Adm nistrative Code Rule
64E-6.010(7)(e).

D. I nproper disposal of septage

42. The terns of M. Beebe's septage disposal service
permt required himto dispose of his collected septage at the
NCWRF. Dale Waller, the plant manager of the NCWRF, testified
as to the procedures followed by sewage haulers at the facility.
M. Waller testified that the facility has a conputer capabl e of
generating reports as to the quantity of disposals nade by
haul ers, but that the conputer system often does not operate
correctly. Therefore, the facility's chief neans of nonitoring
di sposals is the "Septic Receiving Logs" discussed above.

43. The Septic Receiving Log requires the hauler to record
t he date of disposal, whether the disposal consisted of septage
or grease, the anpunt of disposed material in gallons, and the
driver's signature and printed nanme. The nunber of gall ons
di sposed is shown on a calibrated gauge when the waste i s punped
out of the truck. M. Waller testified that this gauge is
accurate within five per cent of the actual anount punped. The

county sends invoices each nonth to the haul er, based on the
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nunber of gallons and the type of waste disposed of at the
facility.

44, The Septic Receiving Log is maintained in the foyer of
the NOCARF building, with a nonthly sheet for each hauling
conpany that uses the facility. No NCWRF enpl oyee nonitors the
haul ers as they make their log entries. M. Waller testified
that it is essentially an honor systemfor the haul ers.

45. Due to conputer problens, the NCWRF had no conputer
records of disposals for the nonth of January 2005. The Septic
Receiving Log for Southern Sanitation for that nonth showed six
entries totaling 11,908 gall ons of septage and grease, plus two
early January 2005 entries of 3,450 gallons that were placed on
t he Decenber 2004 log, for a total of 15,358 gallons.

46. M. Waller testified that in March 2005, M. Beebe
submitted a revised Septic Receiving Log for Southern Sanitation
for the nonth of January 2005. M. Beebe al so provided this
revised log to the Departnent as part of his March 8, 2005,
suppl enental information for the nonth of January 2005. This
revised log |listed three additional disposals of septage in the
mont h of January 2005: 2,550 gallons on January 17; 2,000
gal l ons on January 24; and 1,700 gallons on January 28. These
addi tional 6,250 gallons brought the reported total disposals of

sept age and grease for January 2005 to 21, 608 gall ons.
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47. The NCWRF declined to accept the revised Septic
Receiving Log as an official record of Southern Sanitation's
di sposals at the facility for the nonth of January 2005, because
the NCWRF could not verify the additional disposals. M. Beebe
was billed only for those di sposals docunented on the original
Septic Receiving Log kept at the facility.

48. As part of the March 8, 2005, subm ssion of
suppl enental information, M. Beebe provided to the Departnent a
"punp job list" for January 1 through 28, 2005. This |ist
i ndi cated that Southern Sanitation collected between 21,000 and
22,600 gallons of wastewater during the period specified, a
nunber that roughly corresponds to the total nunber of gallons
reported by M. Beebe in his revised Septic Receiving Log for
the nonth of January 2005.

49. At the hearing, the Departnment contended that because
M . Beebe reported collecting between 21,000 and 22,600 gal | ons
of waste, but could only verify the proper disposal of 15, 358
gal l ons of waste, M. Beebe nust have inproperly disposed of at
| east 5,600 gallons and as nuch as 7,200 gallons of waste.

50. In a simlar fashion, the Departnent exam ned the
anounts that M. Beebe reported punping from M. Ehlen's hol ding
tank, conpared those anounts to the Ehl en househol d' s water
usage for the nonth of January 2005, and concl uded t hat

M . Beebe further underreported the anount of waste coll ected
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that nonth and, therefore, nust have inproperly disposed of even
nore than 5,600 to 7,200 gallons of waste.

51. M. Beebe was forthright regarding the issues in these
cases, even when his testinony was against his own interests.
In light of his overall credibility, M. Beebe's denial that he
made any i nproper di sposals of waste is credited. No evidence
was presented to show that M. Beebe actually nmade these
i mproper disposals. The Departnent's contention was a surm se
derived fromdiscrepancies in M. Beebe's reports of collections
and di sposal s.

52. Based on all the evidence, the undersigned finds that
the discrepancies in the reports were nore |likely due to
M . Beebe's poor record-keeping and his after-the-fact efforts
to create records conplying with Florida Adm nistrative Code
Rul e 64E-6.010(7)(e), rather than any illegal dunping of waste.

53. The Departnment failed to establish by clear and
convinci ng evidence that M. Beebe inproperly disposed of
septage during the nonth of January 2005.

CONCLUSI ONS OF LAW

54. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

55. In these proceedi ngs, the Departnent seeks the

i nposition of adm nistrative fines and the revocation of
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M . Beebe's septic tank contractor's registration and septage
di sposal operating permt. Therefore, the Departnent has the
burden of proving by clear and convincing evidence that

M . Beebe conmmtted the alleged violations. See Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987). d(ear and

convinci ng evidence is the proper standard in |icense revocation
proceedi ngs because they are penal in nature and inplicate

significant property rights. See Osbourne Stern, 670 So. 2d

at 935.

56. I n Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined clear and convincing evi dence as
fol | ows:

[C]l ear and convincing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firm belief of
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomowitz v. Wil ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

57. Judge Sharp, in her dissenting opinion in Wl ker v.

Fl ori da Departnent of Business and Professional Regul ation, 705
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So. 2d 652, 655 (Fla. 5th DCA 1998) (Sharp, J., dissenting),
revi ewed recent pronouncenents on clear and convinci ng evi dence:

Cl ear and convi nci ng evidence requires
nore proof than preponderance of evidence,
but | ess than beyond a reasonable doubt. 1In
re Ilnquiry Concerning a Judge re Grazi ano,
696 So. 2d 744 (Fla. 1997). It is an
internmedi ate | evel of proof that entails
both qualitative and quantative [sic]
elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.
deni ed, 516 U. S. 1051, 116 S. . 719, 133
L. Ed.2d 672 (1996). The sumtotal of
evi dence nmust be sufficient to convince the
trier of fact without any hesitancy. 1d.
It must produce in the mind of the trier of
fact a firmbelief or conviction as to the
truth of the allegations sought to be
established. Inquiry Concerning Davey, 645
So. 2d 398, 404 (Fla. 1994).

58. The Departnent has the authority granted by Chapter
489, Part 111, Florida Statutes (2004), to register and
di scipline septic tank contractors. M. Beebe is a registered
septic tank contractor pursuant to Section 489.552, Florida
Statutes (2004). Section 489.556, Florida Statutes (2004),
provi des:
A certificate of registration may be
suspended or revoked upon a show ng that the
regi strant has:

(1) Violated any provision of this part.

(2) Violated any |awful order or rule
rendered or adopted by the departnent.

(3) Obtained his or her registration or
any other order, ruling, or authorization by
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59.

nmeans of fraud, m srepresentation, or
conceal ment of material facts.

(4) Been found guilty of gross m sconduct
in the pursuit of his or her profession.

The Departnment has adopted Florida Adm nistrative Code

Rul e 64E-6. 022, setting forth standards of practice and

di sciplinary guidelines for registered septic tank contractors.

The Rule provides, as follows, relating to repeat violations:

60.

(3) As used in this rule, a repeat
violation is any violation on which
di sciplinary action is being taken where the
same |icensee had previously had
di sciplinary action taken agai nst himor
received a letter of warning in a prior
case. This definition applies regardl ess of
t he chronol ogi cal relationship of the
vi ol ati ons and regardl ess of whether the
violations are of the same or different
subsections of this rule. The penalty given
in the above list for repeat violations is
intended to apply only to situations where
the repeat violation is of a different
subsection of this rule than the first
violation. Were the repeat violation is
the very sanme type of violation as the first
violation, the penalty set out above wll
general ly be increased over what is shown
for repeat violations.

Because M. Beebe was cited in 2001 for installing a

septic systemwi thout a permt in violation of Florida

Admi ni strative Code Rule 64E-6.022 and paid a fine of $500.00

wi t hout contest, all of the violations alleged in the instant

proceedi ngs are repeat violations.
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61. Subsection 381.0065(5), Florida Statutes (2004),
aut hori zes the Departnent to issue citations that may contain an
order of correction, an order to pay a fine, or both, for
vi ol ati ons of Section 381.0065 and Chapter 386, Part |, Florida
Statutes (2004), or rules adopted pursuant thereto.

62. In DOAH Case No. 04-4333, the Departnent issued a
citation of violation against M. Beebe alleging that he
violated Florida Adm nistrative Code Rule 64E-6.022(1)(n), the
failure to properly treat or dispose of septage, for which the
repeat violation penalty is revocation; and Florida
Adm ni strative Code Rule 64E-6.022(1)(q), the creation or
mai nt enance of a sanitary nui sance, for which the repeat penalty
is a 90-day suspension or revocation.

63. The Departnent established by clear and convincing
evi dence that M. Beebe dunped a m xture of drillers' nud and
untreated septage on the ot at 295 Brandy Lane in Naples and
that in doing so, he conmtted the violations alleged in the
citation. Despite the repeat nature of the violations, the
Departnment seeks only the maxi num penalty for a first violation
of each of the cited rule provisions, a fine of $500.00. @G ven
the serious nature of the violations, the penalties sought by
the Departnent are nore than reasonabl e.

64. In DOAH Case No. 05-0695, the Departnent issued an

Amended Adm nistrative Conplaint alleging that M. Beebe
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installed a holding tank at a residence without a permt in
violation of Florida Adm nistrative Code Rul e 64E- 6.0101, that
M . Beebe inproperly disposed of septage punped fromthis
hol di ng tank in violation of Florida Adm nistrative Code Rule
64E- 6. 010, and that M. Beebe failed to nai ntain adequate
septage and hauling logs in violation of Florida Adm nistrative
Code Rule 64E-6.010(7)(e).

65. The Departnent established, by clear and convincing
evi dence, that M. Beebe placed a 900-gal |l on donesti c wast ewat er
hol ding tank into a pre-dug hole at the Ehlen's residence
wi t hout obtaining a Departnment permt in violation of Florida
Adm ni strative Code Rule 64E-6.0101(7). The disciplinary
guideline for this repeat violation is revocation pursuant to
Fl orida Adm nistrative Code Rule 64E 6.022(1) (b)2.

(1) It shall be the responsibility of
persons registered under this rule to see
that work for which they have contracted and
whi ch has been performed by them or under
their supervision is carried out in
conformance with the requirenments of al
applicable Florida Statutes and Chapter
64E-6, F. A C. The followi ng actions by a
person included under this rule shall be
deened unet hical and subject to penalties as
set forth in this section. The penalties
listed shall be used as guidelines in
di sciplinary cases, absent aggravating or
mtigating circunstances and subject to
ot her provisions of this section.
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* * *

(b) Permt violations.

1. Contractor initiates work to install,
nodi fy, or repair a systemwhen no permt
has been issued by the departnent. A permt
is issued after construction is started but
prior to conpletion of the contracted work.
No i nspections are m ssed. First violation,
letter of warning or fine up to $500; repeat
viol ation, $500 fine and 90 day suspension
or revocation.

2. Contracted work is conpleted w thout
a permt having been issued, or no permt
application is received until after
contracted work was conpleted, resulting in
m ssed inspection or inspections. First
violation, letter of warning or fine up to
$1000; repeat violation, revocation.

66. However, as noted in relation to the penalties inposed
pursuant to the citation in DOAH Case No. 04-4333, the
Departnment has the discretion to inpose a | esser penalty than
revocation for repeat violations. The disciplinary guidelines
provide, as follows, in Florida Adm nistrative Code Rule
64E- 6. 022:

(2) G rcunstances which shall be
consi dered for the purposes of mtigation or
aggravation of penalty shall include the
fol | ow ng:

(a) Monetary or other damage to the
registrant's custoner, in any way associ ated
with the violation, which damage the
regi strant has not relieved, as of the tine

the penalty is to be assessed.

(b) Actual job-site violations of this
rule or conditions exhibiting gross
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negl i gence, inconpetence or m sconduct by
t he contractor, which have not been
corrected as of the tine the penalty is
bei ng assessed.

(c)
(d)
(e)

The severity of the offense.
The danger to the public.

The nunber of repetitions of the

of f ense.

()

The nunber of conplaints filed

agai nst the contractor.

(g) The length of tinme the contractor has
practiced and registration category.

(h) The actual danage, physica
ot herwi se, to the custoner

or

(i) The effect of the penalty upon the

contractor's livelihood.

(j) Any efforts at rehabilitation.

(k) Any other mitigating or aggravati ng

ci rcunst ances.
67. The circunstances under which M.

hol di ng tank on M. Ehlen's property counsel

Beebe pl aced the

a |l esser penalty

than revocation. The Gty of Marco Island failed to connect the

Ehl en property to the city's sewage system when prom sed. Far

from causi ng damage or costing the custoner

noney, M. Beebe's

action made it possible for the Ehlen famly to nove into the

house, as schedul ed. M. Ehlen infornmed M.

Beebe that the City

of Marco |Island had approved pl acenent of the tenporary hol ding

tank, though M. Beebe shoul d have inquired
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Departnment had al so approved the holding tank. No real danger
to the public was denonstrated. No evidence of conplaints

agai nst M. Beebe was presented. Finally, revocation of his
permt would likely put M. Beebe out of business. Under al
the circunmstances, it is concluded that a fine of $1,000.00 for
this violation will serve the purpose of the standards of
practice and disciplinary guidelines wthout inposing undue
hardship on the permt hol der.

68. The Departnent denonstrated by clear and convincing
evi dence that M. Beebe failed to maintain adequate septage and
hauling logs in violation of Florida Adm nistrative Code Rul e
64E-6.010(7)(e). The penalty for a repeat violation of this
requirenent is a $500.00 fine and a 90-day suspension, or
revocation, pursuant to Florida Adm nistrative Code Rul e
64E- 6. 022(1)(0). Under all the circunstances, it is concl uded
that the Departnent should inpose the | esser of the reconmended
penal ties, which will inpose a severe hardship on M. Beebe, but
not put himout of business. Because the violation is related
to septage and hauling | ogs, the suspension should be [imted to
M . Beebe's septage di sposal operating permt.

69. The Departnent failed to prove by clear and convincing
evidence that M. Beebe inproperly disposed of septage in

violation of Florida Adnm nistrative Code Rule 64E-6.010, as it
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rel ates to septage punped from M. Ehlen's tenporary hol di ng
t ank.

RECOMMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner, the Departnent of Health,
enter a final order inposing a $1000.00 fine for the violations
descri bed above, relating to DOAH Case No. 04-4333, and i nposing
a fine of $1,500.00 and a 90-day suspension of Respondent's
sept age di sposal operating permt for the violations described
above, relating to DOAH Case No. 05-0695.

DONE AND ENTERED this 7th day of July, 2005, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroo

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of July, 2005.
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COPI ES FURNI SHED

M chael F. Kayusa, Esquire
Post O fice Box 6096
Fort Myers, Florida 33911

Susan Mastin Scott, Esquire
Departnment of Health

2295 Victoria Avenue, Room 206
Fort Myers, Florida 33901

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tinmothy M Cerio, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
wll issue the final order in this case.
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